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Between the City and County of San
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NEW BUSINESS

RECOMMENDATION:
Staff recommends that the City Council adopt a resolution approving the amended and restated Water
Supply Agreement between the City and County of San Francisco Wholesale Customers in Alameda
County, San Mateo County, and Santa Clara County dated November 2018 and authorizing the City
Manager to execute the Agreement.
BACKGROUND:
In June 2009, the City entered into a Water Supply Agreement with the City and County of San

Francisco and Wholesale Customers in Alameda County, San Mateo County and Santa Clara County
(WSA). The WSA sets forth the terms by which the twenty-six Wholesale Customers will purchase
water from the San Francisco Regional Water System (Water System).

The WSA builds upon the 1984 "Settlement Agreement and Master Water Sales Contract between the
City and County of San Francisco and Certain Suburban Purchasers in San Mateo County, Santa Clara
County and Alameda County" (1984 Agreement).
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In the course of implementing the WSA, it became clear to BAWSCA and the San Francisco Public
Utilities Commission (SFPUC), that a number of amendments were needed to address substantive,
important, and discrete issues. These amendments do not diverge from the existing policies and spirit of
the WSA and do not change the basic contract structure.
The City Council adopted Resolution No. 18-57 on September 11, 2018 delegating authority to the Bay
Area Water Supply and Conservation Agency (BAWSCA) to negotiate amendments to the Water
Supply Agreement with the City and County of San Francisco to resolve a number of discrete, but
important amendments to address substantive issues that have arisen during implementation of the
Agreement.

San Francisco, acting by and through its Public Utilities Commission (SFPUC), approved the amended
and restated WSA, as negotiated by BAWSCA, on December 11, 2018, pending approval by the
requisite number of the Wholesale Customers.
ANALYSIS:
BAWSCA and the SFPUC identified seven amendments of the greatest importance to each agency. A
listing of the amendments are included below and Attachment 2 includes the specific language in the
Agreement.
1. Oversight of SFPUC's Capital Improvement Program CCIP) f2009 WSA new Section 6.09): The
Wholesale Customers have had some oversight of the Water System Improvement Program
(WSIP), both through the enactment ofAB 1823 (2002), and also through quarterly meetings and
public reporting. As WSIP nears completion, the SFPUC's Capital Improvement Program (CIP)
is expanding to achieve a sustainable rate of repair and replacement consistent with overall asset
management of the Water System and SFPUC's adopted Level of Service Goals. This
amendment adds a new section to the WSA obligating SFPUC to formally engage with
BAWSCA on its 10-year CIP development. This amendment ensures that BAWSCA and the
Wholesale Customers are involved in the development of the 1 0-year CIP, have the opportunity
to comment on proposed changes to the Level of Service Goals, requires the SFPUC to create an
asset management policy applicable to the Regional Water System by December 31, 2020, and
commits the SFPUC to quarterly reporting and meetings on CIP implementation.

2. Tier 1 Drought Allocation Plan (2009 WSA Attachment H Section 2.1): The 1984 Agreement
required the SFPUC and the Wholesale Customers to develop a Shortage Allocation Plan during
droughts. The plan was approved in 2000 for average system wide shortages of up to 20%.
Under the plan, the SFPUC allocates the available water supply during droughts between Retail
and Wholesale Customers (the "Tier 1 allocation") for incremental shortages of 5, 10,15 and 20
percent. The Wholesale Customers then collectively allocate the wholesale portion of the
available supply among themselves (the "Tier 2 allocations").
Various factors that affect this fonnula have changed since 2009, particularly the proportionate
purchases from the Water System from San Francisco Retail and Wholesale Customers. If the
Tier 1 allocation had been applied during the 2014-2017 drought, San Francisco Retail
Customers would have received a positive allocation of water. The Tier 1 Drought Allocation
Plan amendment includes a modest change to the existing formula to ensure that, in the event of
a cutback, San Francisco Retail Customers do not receive a positive allocation of water and will
take a minimum 5% cutback. Any positive allocation of water would be re-distributed to
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Wholesale Customers; additional water conserved by Retail Customers up to the minimum 5%
level would remain in storage for allocation in future successive dry years.
3. 2018 Decisions (2009 WSA Sections 3.13, 4.01, 4.05, 4.06, 9,06, Attachment O): The 1984
Agreement memorialized the perpetual 184 million gallons a day (mgd) "Supply Assurance" to
the Wholesale Customers which survives the expiration or termination of the 2009 Agreement.
The Supply Assurance is subject to reduction due to drought, emergencies and system
maintenance/malfunction. The Wholesale Customers have allocated shares of the Supply
Assurance called "Individual Supply Guarantees."

The SFPUC delivers water to the northern portions of the cities of San Jose and Santa Clara on a
temporary and intermptible basis in accordance with individual contracts with these cities. To
date, the SFPUC has not exercised its contractual right to terminate or reduce water supply to
San Jose and Santa Clara, nor has it agreed to make either of the cities a permanent customer.
Accordingly, San Jose and Santa Clara do not have Individual Supply Guarantees. The WSA
required that by December 31, 2018, the SFPUC was to decide whether to make San Jose and
Santa Clara permanent customers and whether to offer additional supply to other Wholesale
Customers. Currently, there is insufficient data for the SFPUC to make these decisions at this
time. This amendment will extend the deadlines for the SFPUC to decide and obligate the
SFPUC to providing annual updates to its Commission regarding developing permanent supply
for San Jose and Santa Clara. The amendment also expands Santa Clara's service area map for
operational purposes.
4. Asset Classification C2009 WSA new Section 5.11 and definitions and Attachment R; revisions

to Section 4.07): A basic principle of the 1984 Agreement involved the classification of
Regional Water System assets used to serve Retail and Wholesale Customers. Asset

classification is critical to the allocation of Hetch Hetchy Enterprise capital and operating costs
in order to separate out the Power function, the costs for which have never been paid by
Wholesale Customers. "Upcountry" Regional Water System assets, which are generally those
assets located in the Tuolumne, Stanislaus, and San Joaquin counties, are classified as Water,
Power, or Joint. For Joint upcountry assets that have both power and water benefits, costs are
split 55% to the Power Enterprise and 45% to the Water Enterprise. Wholesale and Retail
Customers then pay for the water portion based on their proportional purchases of water. The
1984 Agreement was a legal settlement that included a list ofHetch Hetchy asset classifications.
These classifications were incorporated into the 2009 Agreement without change.

In FY 2010/2011, SFPUC unilaterally changed the classification and the related cost allocation
of a small number of assets of the Water System. BAWSCA disputed this decision and, rather
than submit the dispute to arbitration, the parties negotiated this resolution. This amendment
documents and fixes the classification of all significant "upcountry" existing assets of the
Regional Water System and limits the changes from historical classifications for seven specific
and known projects on five assets, without changing the classification of the underlying asset.
This facilitates efficient contract administration and limits and mitigates Wholesale Customer
exposure to financial risks on certain projects.
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In particular:
Mountain Tunnel Interim and Long Term Improvements: these improvements for Mountain
Tunnel will be classified as Water, except for the new Flow Control Facility, which will be
classified as Joint.

Lower Cherry Aqueduct repair: this project will be classified as Water.
Kirkwood and Moccasin Penstock repairs or replacement: these projects will be classified as
Joint.

Moccasin Dam and Reservoir Flood Response Short Term and Long Term Projects:
classification of this work, which is planned in response to the March 22, 2018 flood, will
change from Water to Joint.
5. Wholesale Capital Fund ('2009 WSA. Section 6.08 E and Attachment M-31: Under the 2009

WSA, funds for capital projects are appropriated and placed into the Wholesale Capital Fund
upon appropriation. The balance of the Fund is reviewed at 5-year intervals beginning in FY
2014-15, and any excess balance (unexpended, unencumbered amount in excess of 10% of
appropriation) is transferred to the balancing account. In implementing the reconciliation of the
Wholesale Capital Fund, the SFPUC discovered that the reconciliation timing did not conform to
the SFPUC's budget requirements, appropriation process, and project spending needs. For
instance, if funding is appropriated for a project in year four of the 5-year review period, it may
result in return of funds after only 1 year even though the project may take several years to
complete. This amendment provides for an annual reconciliation of costs to ensure that the
SFPUC has the necessary resources for capital improvements, without holding an excessive
amount of Wholesale Customer funds.
6. WSIP Comnletion Date (2009 WSA Section 3.09): The WSA contained an outdated WSIP

completion date. This amendment updates the WSIP completion date to December 30, 2021, as
adopted by the SFPUC's Commission in March of 2018.
7. Regional Groundwater Storage and Recover Project fRGSRP) (2009 Agreement, Section 3.17):

This amendment updates the RGSRP contract provisions to better reflect how the RGSRP will be
operated and to outline the cost-allocation responsibilities shared by the RGWRP's partner
agencies.
In addition to the substantive amendments set forth above, the attached amended and restated Water

Supply Agreement includes a number of non-substantive updates and "clean-up" revisions, as set out
below:

1. Updated Attachment A, reflecting new and revised definitions.
2. Updated Attachment C, reflecting recent Individual Supply Guarantee transfers.
3. Updated Attachment K, reflecting the updated Wholesale Customers' share of Net Book Value of
Existing Assets and share ofRevenue-Funded Capital Expenditures;
4. New section 3.18, reflecting the Hetch Hetchy Amendment approved in 2013.
5. Revised section 8.04, reflecting the authority previously delegated by the Wholesale
Customers to BAWSCA in 2014 to initiate, defend, and settle arbitration for matters subject to
arbitration under the WSA.

6. Updates reflecting Cal Water's acquisition of Skyline County Water District.
7. Updates to the addresses for both BAWSCA and SFPUC.
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Prior to approval of the WSIP, San Francisco prepared a program environmental impact report (PEIR)
for the WSIP in compliance with the California Environmental Quality Act (CEQA) and the San
Francisco Planning Commission certified the WSIP Final PEIR in Planning Commission Motion No.
17734. San Francisco reviewed the Final PEIR and CEQA findings and adopted them to the extent the
findings were relevant to its decision to approve the WSA
At this time, the City need not take any further action to comply with the requirements of CEQA as the
amendments are not a "project" for the purposes of the CEQA. The amendments at issue involve an
administrative activity that does not result in a direct change to the environment (see 14 CCR Section
15378(b)(5)), and would not result in a direct or reasonably foreseeable indirect physical change in the
environment (see 14 CCR Section 15060(c)(2)).
FISCAL IMPACT:
There is no fiscal impact of adopting this resolution.
COUNCIL ACTION:
Adopt a resolution approving the amended and restated Water Supply Agreement between the City and
County of San Francisco Wholesale Customers in Alameda County, San Mateo County, and Santa Clara
County dated November 2018 and authorizing the City Manager to execute the Agreement.
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Attachment 1

CITY OF MILLBRAE, COUNTY OF SAN MATEO
STATE OF CALIFORNIA
***

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILLBRAE
APPROVING AMENDMENTS TO THE WATER SUPPLY AGREEMENT BETWEEN THE
CITY AND COUNTY OF SAN FRANCISCO AND WHOLESALE CUSTOMERS IN

ALAMEDA COUNTY, SAN MATEO COUNTY, AND SANTA CLARA COUNTY
WHEREAS, water supply agencies in Alameda, San Mateo and Santa Clara Counties have
purchased water from the City and County of San Francisco (San Francisco) for many years; and

WHEREAS, the San Francisco Public Utilities Commission (SFPUC Commission) Water
Enterprise operates the Regional Water System, which delivers water to communities in Alameda, San
Mateo and Santa Clara Counties, as well as to customers within San Francisco (collectively, "the Parties");
and

WHEREAS, the Parties entered into the "Settlement Agreement and Master Water Sales Contract
between the City and County of San Francisco and Certain Suburban Purchasers in San Mateo County,
Santa Clara County and Alameda County" in 1984; and
WHEREAS, in April 2003, water supply agencies in Alameda, San Mateo and Santa Clara
Counties established the Bay Area Water Supply and Conservation Agency (BAWSCA), as authorized by
Water Code Section 81300 et seq.; and
WHEREAS, upon expiration of the 1984 "Settlement Agreement and Master Water Sales
Contract," the Parties entered into the "Water Supply Agreement between San Francisco and Wholesale
Customers in Alameda County, San Mateo County, and Santa Clara County" ("Water Supply Agreement")
on July 1, 2009, authorized by SFPUC Resolution No. 09-0069; and

WHEREAS, on September 11, 2018 the City Council ofMillbrae (City Council), by Resolution
No. 18-57, delegated authority to BAWSCA to act as its authorized representative in discussions and
negotiations with San Francisco to amend the Water Supply Agreement; and

WHEREAS, each of the other 25 entities which are members of BAWSCA similarly delegated
negotiating authority to BAWSCA; and
WHEREAS, BAWSCA has submitted periodic reports to the City ofMillbrae (City) on progress
during the negotiations and has provided detailed briefings on all significant elements of the amendments;
and
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WHEREAS, the Parties now desire to adopt an amended and restated Water Supply Agreement
in order to:

(1) require the SFPUC to adhere to a formal program to engage with BAWSCA on its 10-year CIP
development;

(2) adjust the provisions of the Water Shortage Allocation Plan regarding the initial allocation of water
during shortages between San Francisco Retail and Wholesale water customers;

(3) extend the December 31, 2018 deadline for the SFPUC to complete a water supply planning
process and decide whether or not to (a) grant permanent customer status to the cities of San Jose
and Santa Clara, dedicating a permanent share of the SFPUC water supply to these two wholesale
customers, who currently have temporary, interruptible status, and (b) increase the 184 mgd
Supply Assurance created as a permanent dedication of water supply in the 1984 "Settlement
Agreement and Master Water Sales Contract" and carried forward into the 2009 Water Supply
Agreement (collectively "the 2018 Decisions");

(4) change the classification of certain Hetch Hetchy Water and Power capital projects, adjusting the
amount of capital funding to be provided towards these projects by the Parties and the SFPUC
Power Enterprise through the term (June 30, 2034) of the Water Supply Agreement;
(5) modify provisions related to the SFPUC's administration of the Wholesale Capital Fund to more
closely align with the historic rate of capital project spending by the SFPUC and prevent volatility
in the annual determination of the Wholesale Revenue Requirement;
(6) extend the estimated timing of the completion of the WSIP to reflect the currently adopted program
completion date;

(7) clarify the cost allocation and water accounting provisions used for the Regional Water System's
Groundwater Storage and Recovery Project; and
WHEREAS, in addition to the substantive modifications set forth above, the amended and restated

Water Supply Agreement also includes a number ofnon-substantive updates and revisions to incorporate
previously approved modifications, such as the First Amendment to the Water Supply Agreement, adopted
in 2013 as new Section 3.18, prohibiting San Francisco from draining Hetch Hetchy Reservoir or
decommissioning O'Shaughnessy Dam without securing Wholesale Customer approval in the form of an
amendment; and

WHEREAS, in 2008, through SFPUC Resolution No. 08-0200, San Francisco approved the Water
System Improvement Program (WSIP) to upgrade San Francisco's regional and local water system and
achieve Level of Service Goals and Objectives, which include meeting average annual water demand of
265 million gallons per day (mgd) through 2018; reevaluation of forecasted 2030 Regional Water System
demand projections and water supply options by 2018, and SFPUC decision in 2018 regarding Regional
Water System deliveries after 2018; and meeting dry year delivery needs while limiting rationing to a
maximum of twenty percent system wide during droughts; and

WHEREAS, prior to approval of the WSIP, San Francisco prepared a program environmental
impact report (PEIR) for the WSIP in compliance with the California Environmental Quality Act (CEQA)
and the San Francisco Planning Commission certified the WSIP Final PEIR in Planning Commission
Motion No. 17734; and
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WHEREAS, the Wholesale Customers reviewed the Final PEIR and CEQA findings and, in
conjunction with approval of the Water Supply Agreement in 2009, the Wholesale Customers also adopted
CEQA findings that were relevant to each Wholesale Customer's decision to approve the WSA; and
WHEREAS, the Parties recognize that, both before and after the most recent statewide drought,
after meeting drought-related conservation mandates, several BAWSCA member agencies were unable to
meet their respective minimum purchase requirements described in Article 3.07 of the Water Supply
Agreement, which requires payment for water below the required minimum purchase level even if such
water is not delivered and used; and

WHEREAS, BAWSCA and San Francisco have identified intra system water transfers in general
as one potential solution to long-term water reliability needs among the Wholesale Customers, and Section
3.04 of the Water Supply Agreement provides a simplified process for permanent Individual Supply
Guarantee (ISO) transfers among certain Wholesale Customers; and
WHEREAS, several of the Wholesale Customers with minimum purchase requirements might be
interested in transferring water within their respective ISGs, if doing so would also reduce their minimum
purchase requirements and corresponding financial impact of paying for water that is not used; and
WHEREAS, the Parties to the Water Supply Agreement have a collective interest in working to
promptly identify a resolution to this as part of a future contract amendment; and
WHEREAS, BAWSCA and San Francisco will begin discussions to address this issue
commencing in January 2019; and

WHEREAS, San Francisco's currently adopted WSIP program completion date is December 30,
2021;and

WHEREAS, one of the remaining final projects in the WSIP, the Alameda Creek Recapture
Project, is the subject of a revised environmental impact report that has not yet been published for public
review and comment; and

WHEREAS, on April 3,2018, the Wholesale Customers provided formal comment to the SFPUC,
as part of its action to adopt the most recent WSIP completion date, that the proposed WSIP completion
date and accompanying construction schedule extension date for the Alameda Creek Recapture Project to
December 30, 2021, may not be sufficient to accommodate any project modifications that might be
necessary as a result of the ongoing revised environmental analysis, increasing uncertainty associated with
the adequacy of the Project schedule as proposed by the SFPUC; and
WHEREAS, the SFPUC has indicated that its Hetoh Hetchy Local Simulation Model (HHLSM)
hydrologic modeling identifies the supply yield anticipated by the Alameda Creek Recapture Project as
critical to achieving and maintaining drought year reliability and achieving the WSIP Water Supply Level
of Service Goal; and
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WHEREAS, the Wholesale Customers acknowledge that the Alameda Creek Recapture Project
cannot proceed to construction until environmental review under CEQA is successfully completed, and
the past practice ofBAWSCA has been to support extensions of individual WSIP project schedules and
overall WSIP scheduled completion, including past extensions for the Alameda Creek Recapture Project,
if supported by technical and other analysis as necessary to successfully complete the project and achieve
project objectives; and
WHEREAS, BAWSCA intends to act in a manner that represents the best interests of all of its
member agencies' water supply while avoiding any harm alleged by any one member agency's water
supply as a result of any future action by SFPUC; and
WHEREAS, the Wholesale Regional Water System Security and Reliability Act (AB 1823, Water
Code Section 73500 et seq.) continues the Legislature's oversight of SFPUC's implementation of the
regional projects included in WSIP through January 1, 2022; and
WHEREAS, BAWSCA intends to ask the Legislature again to extend its oversight of the WSIP
program in anticipation of the SFPUC's need to extend the WSIP completion date to accommodate
individual project schedules with reasonable delays, such as the Alameda Creek Recapture Project; and

WHEREAS, an amended and restated Water Supply Agreement, in the form negotiated by
BAWSCA, was presented to and approved by the SFPUC Commission on December 11, 2018.
NOW, THEREFORE BE IT RESOLVED THAT THE CITY COUNCIL OF THE CITY OF
MILLBRAE:
1. The analysis contained in the WSIP PEIR, and the CEQA findings adopted by the City in
connection with the adoption of the Water Supply Agreement in 2009 remain adequate for
purposes of this approval action because there are no substantial changes proposed in the WSIP
that was approved in 2008, and there are no substantial changes in circumstances that would
require major revisions to the WSIP PEIR due to the involvement of new significant environmental
effects or an increase in the severity of previously identified significant impacts, and there is no
new information of substantial importance that would change the conclusions set forth in the WSIP
PEIR.

2. Approves the modifications included in the attached amended and restated "Water Supply
Agreement Between the City and County of San Francisco Wholesale Customers in Alameda
County, San Mateo County, and Santa Clara County" dated November 2018 (Amended and
Restated Water Supply Agreement).
3. Authorizes the City Manager to sign the Amended and Restated Water Supply Agreement in the
form previously approved by the San Francisco Public Utilities Commission and attached hereto.
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REGULARLY PASSED AND ADOPTED this 26th day of March, 2019.

Mayor
ATTEST:

City Clerk
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